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Widowed Parent’s Allowance: court rules in favour of bereaved
mother who was not married to her children’s father

e lLandmark Supreme Court judgement that denying bereavement benefits to unmarried,
cohabiting partners with children is incompatible with human rights law

e Widowed Parent’s Allowance is intended to provide for children in the event of a parent’s

death

e Court rules couple’s children should not be disadvantaged because their parents did not

marry

e DWP and Department for Communities urged to clarify position across UK for those who

were previously ineligible
e Two children’s charities intervened in the case.

The case relates to County Antrim mother-of-four Siobhan McLaughlin. When her partner John died
after 23 years together, she was not eligible for Widowed Parent’s Allowance to help her raise their

children, because she and John had not married.

The Childhood Bereavement Network, part of the National Children’s Bureau (NCB), and the Child
Poverty Action Group submitted evidence and legal arguments to the court, including evidence from

the experience of benefits advisers, that many parents don’t realise the situation until it’s too late.
Alison Penny, Director of the Childhood Bereavement Network said:

“We are delighted with the Supreme Court’s decision. Grieving children are deserving of support,

whether their parents were married or not.



“Parents make the same National Insurance contributions whether they are married or cohabiting.

But at the moment, if one of them dies, their contributions only entitle their partner and children to
bereavement support if the couple were married. The Court’s judgement is that this is incompatible
with human rights law. We urge Parliament to amend the relevant legislation as quickly as possible,
and to clarify the position for those parents who were previously deemed ineligible because of their

marital status.

“We pay tribute to Siobhan for having the courage to bring this test case and improve the situation
for thousands of grieving children and their surviving parents. While she brought her case in Northern
Ireland, it has implications for the rest of the UK where the wording of the eligibility criteria is the
same. If current policy is in breach of the Human Rights Act in Northern Ireland, it must be in breach

in the rest of the UK too.

“We estimate that every year, over 2,000 families like Siobhan’s face the double hit of one parent
dying, and the other parent realising that they and the children are not eligible for bereavement
benefits. And with cohabiting couples the fastest growing family type in the UK, the problem would
only have got worse. On average, a cohabiting parent earning £10,000 a year lost out by over
£15,000 over the children’s childhood if their partner died and they couldn’t claim Widowed Parent’s

Allowance.

“Widowed Parents Allowance was replaced in April 2017 with Bereavement Support Payment, but
cohabiting parents are still ineligible for this new benefit. The Supreme Court has today established a
principle that bereaved children shouldn’t be disadvantaged because their parents weren’t married.
We call on Parliament to see the way the wind is blowing, and to apply this principle as soon as
possible to the new benefit, in line with recommendations made over two years ago by the House of
Commons Work and Pensions Select Committee. Otherwise, another bereaved family like Siobhan’s
will have to bring a test case, putting themselves through the gruelling emotional and practical

challenges of coming to court.

“Each day that Parliament delays, another five grieving parents and their children will fall foul of this

injustice.”

Evidence from the experience of benefits advisers submitted by NCB revealed that many parents in
the UK don’t realise the situation until it’s too late. More than a quarter of deaths are sudden and
even when a parent is expected to die, they may be tooill to get married. Over half of couples who

live together wrongly believe that cohabiting for some time brings them the same legal rights as if



they were married®. This lack of awareness is partly because the means-tested benefits and tax
credit systems treat couples as one unit whether they are married or not. These inconsistencies in

our social security system help keep the myth of common-law marriage alive.
Child Poverty Action Group’s Director of Policy Louisa McGeehan said:

“The Supreme Court’s judgment clearly establishes that the eligibility criteria for the Widowed
Parent’s Allowance is incompatible with the law. The Government must now move swiftly to apply
the principle and ensure that all children who experience the death of a parent are supported

financially on the same basis as children whose parents are married.

“Justice also requires the government to clarify the position for families who were previously deemed
ineligible for Widowed Parent’s Allowance and confirm that the principles outlined in the court’s

judgment will be carried through to the new benefit for grieving families.

“The court’s judgement is very clear on this - children’s needs are the same, parent’s responsibilities
to their children are not altered and a family’s financial loss on the death of a parent is no less when
parents are not married. Never again should a bereaved child be denied basic support on the basis of

their parents’ marital status.”

CPAG’s legal submissions to the Supreme Court focused on how the interests and rights of children
relate to a benefit which, although paid to the parent, is intended to support the welfare of the
bereaved children. The needs of those children are the same irrespective of the marital status of
their parents. As such, CPAG argued that the eligibility criteria for WPA is discriminatory and cannot

be justified given that it conflicts with the UK’s international human rights obligations.

NCB was able to intervene after receiving pro bono support from specialist public lawyers at national

law firm Irwin Mitchell and human rights barrister Stephen Broach from Monckton Chambers.
Alex Rook, specialist Public Law Partner at Irwin Mitchell said

“This is a hugely important case which will have a major impact on great number of families across
the UK. With cohabitation on the rise, the issue as to whether unmarried parents should be able to

access vital financial support following the death of a partner is clearly a vital one, and the NCB are

1 Barlow, A., Burgoyne, C., Clery, E., & Smithson, J. (2008). Cohabitation and the law: myths, money and the
media. In A. Park, J. Curtice, K. Thomson, M. Phillips, Mark C. Johnson, & E. Clery (Eds.), British Social Attitudes
: The 24th Report. (2007/2008, pp. 29-53). London, England: SAGE Publications Ltd.



delighted that the Supreme Court have today recognised that children should not suffer a

disadvantage just because their parents chose not to marry.”

Similarly, CPAG was able to intervene due to the pro-bono assistance of Herbert Smith Freehills
together with pro-bono representation provided by Helen Mountfield QC of Matrix Chambers and

Tom Royston of Garden Court North.
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About bereavement benefits
Widowed Parent’s Allowance (WPA) was abolished for new claimants on 6 April 2017 and replaced
with Bereavement Support Payment (BSP). The ineligibility rule for parents who were cohabiting

with their partner was the same under BSP as they were under WPA.

About the case

The Supreme Court ruling can be read online at https://www.supremecourt.uk/cases/uksc-2017-

0035.html . Siobhan McLaughlin was represented by Francis Hanna & Co Solicitors

http://www.fhanna.co.uk/ 028 9024 3901

About the Childhood Bereavement Network

The Childhood Bereavement Network, based at the National Children’s Bureau, is the coordinating
hub for services across the UK that offer direct support to children and young people who have been
bereaved of a parent or sibling. Since 2011, the Network has coordinated a group of charities and
other bodies interested in bereavement benefits, and is part of the Life Matters taskforce. For more

information visit www.childhoodbereavementnetwork.org.uk

About the National Children’s Bureau
The National Children's Bureau (NCB) is a leading charity that for over 50 years has been improving
the lives of children and young people, especially the most vulnerable. We work with children and

for children, to influence government policy, be a strong voice for young people and practitioners,



and provide creative solutions on a range of social issues. For more information visit

www.ncb.org.uk

About Child Poverty Action Group

CPAG is the leading charity campaigning for the abolition of child poverty in the UK and for a better
deal for low-income families and children. Through its Early Warning System it collects and analyses
case evidence about how welfare changes are affecting the wellbeing of children, their families and
the communities and services that support them. Through its strategic litigation work, CPAG brings
or intervenes in cases where benefit claimants’ rights are violated with a view to bringing about
systemic change for others who find themselves in the same situation. CPAG is the host organisation
for the Campaign to End Child Poverty coalition, which has members from across civil society
including children’s charities, faith groups, unions and other civic sector organisations.

www.cpag.org.uk.

About Irwin Mitchell

Irwin Mitchell is over 100 years old and is one of the largest law firms in the UK. Last year Irwin
Mitchell merged with Thomas Eggar LLP expanding its presence in London and the South East and
has also acquired specialist Personal Injury firm MPH Solicitors and private wealth firm Berkeley Law
in the past few years. The firm is ranked as a market-leading personal legal services firm in the
independent Legal 500 and Chambers UK guides to UK law with over 100 lawyers personally
recommended. Irwin Mitchell Scotland LLP is a separate Scottish legal practice regulated by the Law

Society of Scotland and has an office in Glasgow. For more information visit www.irwinmitchell.com.




